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III. Contrary to the Smiths' contention, the record transmitted to the District Court
did not meet statutory requirements because the record was not the record that was before
the Smithfield City Board of Adjustment because colored photo exhibits and other
documents proffered to the Board were improperly substituted with black and white photo
copies.
The Standard of Review to review these issues on appeal were proffered in the
Brief of Appellant.

STATEMENT OF THE CASE
RESPONSE TO THE SMITHS' STATEMENT OF FACTS
1. The Smiths' in their Brief asserts the same exact Statement of Facts that were
asserted in the Statement of Facts in their Memorandum in Opposition to Petitioner's
Motion for Summary Judgment filed in the District Court. [R. 300-328].
2. Petitioner in his Reply to the Smiths' Memorandum disputed each of these facts
as stated by the Smiths as being taken out of context or disputed by the record. [R. 339351]
Petitioner therefore incorporates the same objections and disputes regarding each
of the Smiths' Statement of Facts as was asserted by Petitioner in his Reply Memorandum
to the Smiths' Memorandum in Opposition to the Motion for Summary Judgment filed in
the District Court.
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STATEMENT OF ADDITIONAL FACTS
1. Petitioner's Reply Memorandum to the Smiths' Memorandum in Opposition to
the Motion for Summary Judgment on pages 4-5 stated:
4. The Smithfield City Board of Adjustment did convene on May 10, 2010 as per
the attached Minutes from that public meeting. It appears that the Board Members
declined petitioner's request to convene to consider vacating their previous decision
regarding the Smith property. The minutes of the May 10. 2010 are as follows:
Review and consideration of the transcribed minutes of the Board of Adjustment
Meeting of November 4, 2009.
After some discussion, the consensus of the Board was to have Charlene Izatt, Deputy
Recorder finish listening to the recording to identify as many of the transcribed
unidentified speakers as possible and to resent the minutes to the board and the board be
given another ten day time frame for approval.
It now appears that the record before this court is incomplete and the minutes in
the record have not been approved by the board members. The Board refusal to convene
and consider vacating their decision renders the Warranty Deed admissible in these court
proceedings.
2. Smithfield City Attorney, Bruce L. Jorgenseifs filing of the Record of
Proceedings Smithfield Board of Adjustment November 4, 2009 [R. 37-38] states the
following certification:
Respondent, BOARD OF ADJUSTMENT OF THE CITY OF SMITHFIELD, a
Municipal Corporation (CwBOA"), through the above counsel, respectfully submits the
Record of its Proceedings, including its minutes, findings, orders and a true and correct
transcript of its hearing held on November 4, 2009.
3. On page 39 of the minutes [R. 158], it shows that the certification was not
signed by the acting Vice Chairperson, Christian Wilson. The Certification states:
o

J
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^CERTIFICATION: I HEREBY CERTIFY THAT TO THE BEST OF MY
KNOWLEDGE THIS DOCUMENT IS A TRUE AND CORRECT
TRANSCRIPTION OF THE PROCEEDINGS OF AGENDA ITEM "DALE AND
MARGARET SMITH" OF THE NOVEMBER 4, 2009 SMITHFIELD BOARD OF
ADJUSTMENT MEETING. THIS PORTION OF THE MEETING WAS
TRANSCRIBED BY ATTORNEY BRUCE JORGENSEN'S OFFICE AND PART
BY CHARLENE IZATT, DEPUTY RECORDER FROM A DIGITAL/TAPE
RECORDING MADE AT THE MEETING.
SUMMARY OF ARGUMENT
Contrary to the Smiths' contention in their Brief, the Board's decision was
arbitrary and capricious because of insufficient evidence because the Smiths failed to
establish by a preponderance of evidence that they had existing nonconforming animal
rights. Contrary to the Smiths' contention, the seven (7) month delay for the Smiths to
file a motion to intervene was prejudicial to petitioner and the judicial system. Contrary
to the Smiths' contention, the record transmitted to the District Court was not the same
record required by statute to transmitted that was before the Board because numerous
colored photo exhibits and documents were improperly substituted with black and white
photo copies.
ARGUMENT
POINT 1
PETITIONER DID MARSHALL THE EVIDENCE THAT SHOWS THERE WAS
INSUFFICIENT EVIDENCE PRODUCED BY THE SMITHS AND
THE BOARD'S DECISION WAS ARBITRARY AND CAPRICIOUS
BECAUSE OF INSUFFICIENT EVIDENCE.
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First, the Smiths' Brief completely fails to address the issue raised by Petitioner as
to whether the Smiths' produced any evidence to the Board that shows that there was a
nonconforming animal right use of any building on the property, Parcel 0018 as required
under part B of Smithfield's Nonconforming Animal Rights Ordinance, § 17.16.060 of
the Smithfield City Code.
Petitioner did marshall the evidence and the Affidavit of George and Alice
Jeppesen which shows that the storage building used by the Smiths to house and milk
goats; house roosters; house and milk a dairy cow; and house a calf did not exist at the
time that the zoning was changed in March, 1970 to residential. It is apparent from the
Affidavit that this building was not built until after the Jeppesen's purchased the vacant
land in the year of 1986. The Smith clearly have no right to convert the building for
agricultural purposes after the Jeppsens had built and used it for the conforming use of
storage of personal property, § 17.16.040(A)(2.) of the Smithfield City Code The fact
that this building has two garage doors is evidence that it was built with the intentions for
storage of personal property and not as a milk barn or to house farm animals.( R. 147)
(minutes, p. 28).
The Smiths' asserted in their Memorandum in Opposition to Petitioner's Motion
for Summary Judgment filed in the District Court as follows:
• When questioned, Mr. Smith confirmed that there had always been three-or
more recently, two-cows on the property at issue. ( R. 93-94).
•

;

-

' 5

•

•

;

.

•

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Petitioner's response on page 11 of his Reply Memorandum filed in the District
Court states: '
RESPONSE: Disputed. Mr. Smith on page 13, and pages 34 through page 36 of
the minutes testified that there had always been three (3) cows on the property. Mr.
Smith's testimony was disputed by his wife, Margaret Smith where on page 37 of the
minutes states: 'Can I make a comment? I believe we only had two cows last year. So,
we need to clarify that. Sorry." Petitioner's testimony was that the two cows in 2008
were exclusively on the Erickson property and were never on the Smiths property.
Dale Smiths's other statement during the course of the Board meeting draws into
question from the evidence in the record of the credibility of any statement that Mr. Smith
made to the Board during the course of the meeting held on November 4, 2009.
Dale Smith stated to the Board on page 5 of the minutes, ( R. 124) as follows:
D. Smith: "It's R-l-12, it's not apparently residential agricultural."
On page 13 of the minutes, ( R. 132), Mr. Smith further stated to the Board
Members:
D. Smith: "You know, we got confused with R-A. There's some other things in the
code".
D. Smith: "Yes. If you had four hens. It's up there as R-A, 'cause we could substitute
those for other animals.
Dale Smiths's assertion before the Board that the property at issue is zoned
Residential-Agricultural continues on page 14 of the minutes. ( R. 133)
Dale Smith's statement to the Board that he in good faith believed that the property
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was zoned R-A, Residential-Agricultural was contradicted by the evidence that shows
that Dale Smith requested council person, Kris Monson to cause an amendment to the
very ordinance that is before this court, the Nonconforming Animal Rights Ordinance, §
17.16.060 to include additional types of farm animals. ( R. 71). The record reflects from
the minutes that the Smiths' request to amend the Nonconforming Animal rights
ordinance that applies to areas zoned residential and not areas zoned ResidentialAgricultural was considered by the Smithfield Planning Commission at a meeting held on
November 17, 2007 and was continued to December 19, 2007. The Planning
Commission at the December 19, 2007 meeting, denied the Smiths' request to amend the
Nonconforming Animal rights Ordinance to include additional types of farm animals. ( R.
90-94). A reasonable inference can be drawn that by the Smiths requesting an
amendment to this ordinance they would have complete knowledge of the contents of the
ordinance and its application to residential property. Certainly, a person would not
request an amendment to an ordinance that applied to farm animals on residential
property if they assumed they already had such animal rights because of a mistaken belief
that the property was zoned Residential-Agricultural. The evidence clearly shows that
Dale Smith had full and complete knowledge that the property was zoned residential
before he purchased the property from the Jeppesens. His attempt to amend the
Nonconforming animal rights ordinance to include additional types of animals also
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demonstrates that he had full and complete knowledge of what type of animals he was
allowed on the property before bringing the goats and chickens onto the property of
which he had no animal rights.
Next, Dale Smith asserts to the Board that he had no knowledge that the chickens
that he separated from a 8' X 10? pen and placed in the enclosure were the goats were
located that was less than 69 feet from petitioner's dwelling were Roosters. Dale Smith
also asserts that he had no knowledge that the Roosters placed in the enclosure next to
petitioner's were crowing. (Minutes, page 24) ( R. 143). Again, these statements to the
Board is contradicted by the evidence that Dale and Margaret Smith were milking a dairy
cow in the same storage building structure twice daily when the Roosters were crowing.
(Minutes, page 28) ( R. 147). The evidence in this case clearly shows that the acts of
Dale Smith's placement of Roosters in an enclosure less that 70 feet from petitioner's
dwelling was intentional and in retaliation for petitioner's complaints to the Smithfield
Zoning Department that forced the earlier removal of the goats from the same enclosure.
The decision of the Smithfield Board of Adjustment was based primarily upon the
statements of Dale Smith which were contradicted by his own wife's statements; the
statement of Alice Jeppesen at the Board meeting recanting some of the earlier statements
in the Affidavit signed by her and her husband; (Minutes, page 19) ( R. 138), and by the
statements made by petitioner that were completely corroborated by other evidence.
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The Smiths failed to meet their burden by the preponderance of evidence that there
was an existing nonconforming rights to two head of cattle by the contradictory
statements of Dale Smith and others as to how many and what types of animals were
previously housed on the property. The Smiths would not be entitled under part A of §
17.16.060 of the Smithfield City Code to two head of cattle when during the course of
any previous year there were horses rather than cattle housed on the property. Any
statement proffered that claims there had been animals previously housed on the property
would be insufficient because the term animal could include horses, cattle, or racoons.
The Smiths had the burden to establish that there were cattle housed on the property for
each calendar year since the zoning was changed to residential in the year of 1970.
POINT II
THE SMITH'S SEVEN MONTH DELAY IN FILING A MOTION TO
INTERVENE WAS PREJUDICIAL TO PETITIONER AND THE
JUDICIAL SYSTEM.
The Smiths improperly assert in their Brief that to determine prejudice that only
the time before there motion to intervene was filed should be considered in determining
prejudice. Prejudice to the petitioner and judicial system should be decided by
considering the overall delay in the case as to whether the petitioner and judicial system
were prejudiced.
Petitioner filed his Petition for Judicial Review in the District Court on November
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30, 2009. There was an attempt to settle this matter by Smithfield City Attorney, Bruce
L. Jorgensen during the early part of December, 2009 before Smithfield City filed their
Answer to the Petition and there were no attempts to settle the matter after the Answer
was filed. ( Transcript, August 30, 2010, page 13). Smithfield City filed their Answer on
December 22, 2009. The Record of the Board of Adjustment was filed on June 7, 2010.
Petitioner filed his Motion for Summary Judgment on June 15, 2010 and hand delivered a
copy of.the Motion and Memorandum to Bruce L. Jorgensen on the same date.
Smithfield City did not file any response to the Motion for Summary Judgment and did
not file any Motion to Continue the matter within the ten (10) day time frame of Rule 7 of
the Utah Rules of Civil Procedure. Petitioner in accordance with Rule 7 on June 29,
2010, submitted the Motion for Summary Judgment to the Court for a Decision. The
record reflects that the briefing of matter was completed between the parties to the case,
Carlsen vs. Smithfield Board of Adjustment. Petitioner in his Notice to Submit for
Decision did not request any hearing on the matter.
The Smiths filed a Motion to Intervene on June 17, 2010, together with a Motion
for a Continuance and a Motion for a Scheduling Conference to schedule the matter for
discovery.
Petitioner at the August 30, 2010 hearing argued to the Court that the Smiths
Motion for a Continuance was premature because they were not parties to the case and
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lacked any standing at the time of their filing a Motion for Continuance. Petitioner also
argued that the Smiths' Request for a Scheduling Conference for the purpose to schedule
discovery was improper because the Court by statute could only consider the record
before the Board and discovery should not be allowed. (August 30, 2010, page 14).
Petitioner's motion for summary judgment and supporting memorandum were
properly submitted to the Court for a decision under Rule 7 of the Utah Rules of Civil
Procedure on June 29, 2010.
The pertinent part of Utah Code Ann. § 78A-2-223 (2008), states:
(1) A trial court judge shall decide all matters submitted for final determination
within two months of submission, unless circumstances causing the delay are beyond the
judge's control.
The Motion for Summary Judgment submitted by petitioner on June 29, 2010 was
not decided by Judge Willmore until the 7th day of January, 2011. A period of six (6)
months after the matter was submitted to the court for a decision.
The question then arises as to what caused the six month delay in rendering a
decision on a motion for summary judgment that was properly submitted under Rule 7.
The record reflects that the six (6) month delay in rendering a decision on the summary
judgment motion was in fact caused by the Smiths' seven (7) month delay in filing a
motion to intervene.
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The proceedings at page 12 of the transcript of the August 30, 2010 hearing went
as follows:
THE COURT: Well, Mr. Carlsen makes the argument that animals being outside
his window, and the continued use of that property by your client is prejudicial to him. is
harming him.
MR. PECK: We don't dispute that Mr. Carlson has arguments and claims.
Additionally, the Smiths asserted that intervention was required because Mr.
Jorgensen declined and waived any rights of the Board of Adjustment to respond to
petitioner's summary judgment motion.
However, in the Board of Adjustment's Reply to Appellant's Response and
Objections to Notice of Joinder filed with this Court on the 17lh of August, 2011, Mr.
Jorgensen admits to assisting the Smiths, private citizen at the expense of all taxpayers of
Smith field City in the research, writing and preparation of the Smiths' Memorandum in
Opposition to Petitioner's Summary Judgment Motion filed by the Smiths in the District
Court. The Memorandum in Opposition filed on September 29, 2010 does not the contain
the signature of Bruce L. Jorgensen disclosing to the Court and parties, his involvement in
the research, writing and preparation of the Smiths' Memorandum in Opposition to the
Summary Judgment Motion. ( R. 327-328).
The Smiths waiting seven (7) months until the case had reached the stage that a

•
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summary judgment motion had been filed with the court was prejudicial to the petitioner
and prejudicial to the judicial system because it caused an unnecessary six (6) month
delay for the court to render a decision on a matter properly submitted to the court for a
decision.
The District Court did abuse its discretion in granting the motion to intervene after
the case had advanced to the stage that a summary judgment motion had been filed.
Republic Insurance Group v. Doman, 114 P.2d 1130 (Utah 1989).
,•'•';• P O I N T i n
THE RECORD TRANSMITTED TO THE DISTRICT WAS NOT THE SAME
RECORD THAT WAS BEFORE THE BOARD.
Petitioner during the course of preparing an Addendum to the Brief of Appellant
discovered from the Clerks in the District Court that the color photographs that he
submitted to the Smithfield Board of Adjustment and other exhibits that were before the
Board were replaced or substituted in the record by black and white photo copies. In
other words, the record filed in the District Court for Judicial Review and reviewed by the
District Court was not the same record that was before the Smithfield Board of
Adjustments and reviewed by members of the Board.
There was a Certification by Bruce L. Jorgensen in filing the record as follows:
Respondent, BOARD OF ADJUSTMENT OF THE CITY OF SMITHFIELD, a
Municipal Corporation ("BOA"), through the above counsel, respectfully submits the
Record of its Proceedings, including its minutes, findings, orders and a true and
:
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correct transcript of its hearing held on November 4, 2009. "Emphasis added"
This Certification does not certify that it is a photo copy of the record but Certifies
that it is the Record of its Proceedings that was before the Smithfield Board of
Adjustments.
The pertinent part of Utah Code Ann. § 10-9a-801(7)(a) (2007) provides:
The land use authority or appeal authority, as the case may be, shall transmit to the
reviewing court the record of its proceedings, including its minutes, findings, orders, and
if available, a true and correct transcript of its proceedings.
It was mandatory for the Board of Adjustment to transmit the entire record of its
proceedings to the District Court in this case including a true and correct transcript of its
proceedings. The statute is abundantly clear that black and white photo copies of colored
photos that were proffered as Exhibits before the Board could not be substituted in the
record transmitted to the District Court.
The colored photo Exhibits proffered by Petitioner to the Board shows the
substantial alterations made by the Smith since purchasing the property and converting it
into conforming uses. Black and white photo copies would not show the same clarity as
colored photos, thereby depriving petitioner of judicial review of the same record
reviewed by the Board.
The minutes of the May 10, 2010 meeting of the Smithfield Board of Adjustment
shows that the transcript of the minutes was incomplete and the certification of the
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transcript filed in the District Court shows that it was not signed or approved by the Board
members.
The Smiths assert in their Brief that this issue cannot be raised for the first time on
appeal.
Petitioner contends that this issue can be raised for the first time on appeal because
of the unusual and exceptional circumstances that requires review because it would be a
manifest injustice to allow Smithfield City Attorney, Bruce L. Jorgensen to Certify that
the Record filed in the District Court was the same record that was before the Smithfield
Board of Adjustment when numerous colored photo exhibits and documents were
improperly substituted with black and white photo copies.
The appellate court of this State do review issues for the first time on appeal under
unusual or exceptional circumstances when there is a manifest injustice. Jolivet v. Cooky
784P.2d 1148, 1151 (Utah 1989); midState v. Gibbsons, 740 P.2d 1309, 1311 (Utah
1987).

:•
CONCLUSION
Based upon the foregoing the Board's decision was arbitrary and capricious

because the Smiths failed to establish their claim of nonconforming animal rights by the
preponderance of evidence. The District Court abused its discretion in granting the
Smiths Motion to Intervene because of the prejudice caused to petitioner and the judicial

15
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system by the seven (7) month delay by the Smiths in filing their motion. The record
transmitted for judicial review was not the same record that was before the Board when
numerous colored photo exhibits were substituted by black and white photo copies and
the District Court decision should be reversed.
RESPECTFULLY SUBMITTED on this 30th day of August 2011.

D. CRAIG CARLSON
CERTIFICATE OF SERVICE

I certify that I hand delivered two true and correct copies of the Reply Brief of
Appellant to the following Law Offices below on this 30lh day of August 2011:
Bruce L. Jorgensen
Attorney for Smithfield Board of Adjustment
130 South Main, Suite 200
Logan, Utah 84335
Shaun L. Peck
Shawn P. Bailey
Attorney for Dale and Margaret Smith
399 North Main, Suite 3 0(f
Logan, Utah 84335
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